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james N. Tandy Eſq. 0 N Thurſday the 210 — 
Plaintiff, O . 1992, a Sübpe 

The Right Hon. John | ſrom the Pleas fide of the C oath 

Fane Earl of Weſt- { of Exchequer was ſerved on the 

morland of the King- | 0 Defendant at the fuit of the 

dom of Great Britain. | Plaintiff, and the four davs for 

Defendant. appearance expired on Tueſday ; 


-. | on that day Mr. Attorney Gene- 
tal obtained the following order. 


Fd 


Tueſday 46th June, 1192: 


James N. Tandy, Efq. ] MR. Attorney General, of 
againſt counſel for his Excellency the 

John Fart of Weſtmor- Lord Lieutenant of Ireland, the 
land. deſendant in this cauſe, moves 

— . J to prohibit the iſſuing. any at- 

ent agaifiſt him, und to quaſh the Subpœna which 
iſſued in this cauſe ; whereupon it is ordered by the Court, 
that Mr. Matthew Dowling, the plaintiff's attorney, do 
attend this Court at the fitting thereof to-morrow, and 


that no Proceſs do iſſue againſt the ſaid Defendant in ihe 
mean time. 
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On Wedneſday. the 25th of June Mr. Dovling attend- 
ed the Court in obedience to the above Order, was 
ordered on the Table, and being aſked by the Court if 
he had iſſued the Subpœna againft the defendant, 
he admitted he had, and that the defendant was ſerved. 
with it— He was then aſked by the Court to declare what 


the cauſe of action wis—(Here the Hon. Simon Butler, 


one of Mr. Tandy's counſel, interfered, and proteſted 
againſt the queſtipn, and inſiſted that the attorney was 
not to diſcloſe the ſecrets of his client, and that an at- 
tempt to ſift him for that purpoſe was contrary to law 
and Juſtice). The Court then aſked Mr. Dowling whe-- 
ther he had any objection to anſwer the queſtion. —Mr. 
Butler again interfered and faid, that as counſel for Mr. 
Tandy, he was indifferent whether Mr. Dowlins had or 
had not any objection to anſwer the queſtion, that it was 
ſuſficient that the Client had an objeQtion, and that the 
privilege of the Attorney was the privilege of the Client, 
and he again proteſted againſt the queſtion. The court 
however thought proper to put the queſtion, and Mr. 
Dowling peremptorily refuſed to diſcloſe the cauſe of 
action. The court not thinking proper to preſs the 
queſtion, further, Mr. - Dowling was diſmiſſed without 
any other interrogatory. | | 9892 
Mr. Butler there upon ſubmitted to the court, that the 
motion of the Attorney General ought to be refuſed. 
He argued (in which particular he was ſtrongly ſeconded 
by Mr. Mc. Nally) that the defendant not having enter- 
ed an appearance, no motion on his behalf could be made; 
that there was in fact no cauſe in court but merely the 
Inſtitufion of a cauſe by proceſs —Mr.Butler further con- 
tended that the proceedings in this caſe were inſtituted 
againſt the Earlof Weſtmorland of the kingdom of Great 
Britain, and thai: no document whatever had been ad- 
duced which could' give the court judicial knowlege 
that the defendant was Lord Lieutenant of Ireland— 
the Attorney General had yeſterday come into court with a 
piece of written paper in his hand, which he alledged was 
the copy of a Subpœna directed to the Right Hon. John 
Fane Earl of Weſtmorland of the kingdom of Great Bri- 
tain, and, upon an allegation that the Lord Lieutenant is 
not liable to any action, grounds a motion, that the Sub- 
pena in this caſe be quaſhed or the proceedings * 
ut 


* 
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but kow did it come officially before the court to know 
the Lord Lieutenant was the perſon mentioned in the 
{ſubpoena ? certainly not by any document or proof com- 
betent to warrant a compliance with the motion of the 
Attorney, General. It was neceſſary that the earl of 
Weſtmorland fnould appear, and, on being declared againſt, 
plead that he is the Lord Lieutenant, and ſhew his letters 
patent in proof of the fact, before it can be conſider- 
ed as Judicially before the Court.—Suppoſe the Earl of 
Weſtmoreland ſhould come forward to ſhew his official 
qualification by his letters patent, and that theſe letters 
Vatent were without a ſeal, or otherwiſe defective in the 
forms which conſtituted their legality. —Suppoſe. the 
Chief Juſtice of the King's Bench fued merely as Lord 
Clonmel, the court were not to know him as Chief 
ſaſtice of the King's Bench, until he firſt came into court 
and pleaded and proved that he was ſo. The court had 
not in this caſe a competent judicial knowledge that 
the deſendant was Lord Lieutenant—a judicial know- 
iedge to be competent; muſt be founded on regular 
proof of the fact. | | | 
Hereupon the court declared that they had judicial 
\:nowledge that the defendant was Lord Lieutenant—ir 
would be ridiculous for any manto pretend ignorance of 
it; they attended his ſummons to parliament in a judicial 
capacity; they ſaw him acting there in the capacity of 
Lord Lieutenant—they faw him attended with the uſual 
ſlate, and received in all the the official dignities of Lord 
Lieutenant; therefore it was ſufficient to announce to 
their official knowledge that he was Lord Lieutenant 
de facto, and they had nothing to do with the ſpeculations 
de jure ; that they had too full a knowledge of the 
Britiſh Conſtitution, to ſuppoſe there were two Earls of 
of Weſtmorland of the kingdom of Great Britain; 
or two peers titled of the ſame place—that they had 
beſides the evidence of every ſenſe that conveyed infor- 
mation to their mind, and would not, in complarſance to 
ſyſtems of ſpecial pleading, be prevailed on to affect a 
blindneſs to the evidence of their own ſenſes, to that 
notoriety which muſt be impreſſed on the mind of 
every man in the kingdom who ever conſidered the ſub- 

tz: ſor a moment. 
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Mr. Butler contended, that the court, in decidiug 
the point in the preſent ſtage, diſpoſed of a matter by 
way of Order, (from which no writ of error lies) 
which ought not to be diſpoſed of otherwiſe than by 


Fudgment. If the Defendant appeared and pleaded, 


the Plaintiff might demur, and from the judgment of 
the court .on the point the party is intitled to his writ of 
error, and thereby may obtain. the deciſion of the dernier 
reſort; though. the £2 Lieutenant ſigns. the writ of 
error, he does ſo minifterially merely, and not judicially, 
as the writ of error in civil caſes is ex debito fuſlitia, 
and not ex gratia; and. therefore Mr. Butler firmly. 
relied on his opinion as to the neceſſity of Lord Weſt- . 
moreland's pleading in Court, and exhibiting documen- 
tal proof of his being Lord Lieutenant, and begged 
permiſſion to ſay, that the Court could not ſee, hear, 
nor underſtand judicially, that the Lord Lieutenant was 


the perſon meant, until the defendant appeared and 


pleaded that he was. 


The Court ſaid no man could be heatd on this point, 
as they had delivered their opinions 
Mr. Butler obſerved, that th:ir Lordſhips had now gi- 
ven their deciſion upon a point of the very utmoſt impor- 
tance, and upon grounds for which he knew no prece- 
dent.— But he had in his poſſeſſion an atteſted Copy of 
the Letters Patent appointing the Earl of Weſtmoreland 
Lord Lieutenant of Ireland.—Bv this document it ap- 
eared that his official rank as Lord Lieutenant of lre- 
and was conferred by Letters Patent under the Great Seul 
of Great Britain, and Mr. Butler did not heſitate to 
declare, that an official rank, merely ſo. conſlituted, could 
not be recognized or have any weight in judicial decifi- 
ons of any law court in this Independent kingdom, The 
Great Seal of Great Britain, in itſelf, has no more 
authority in this country than a mere cake of wax, or 
the Great Seal of the Mogul. The enrollment of it 
is an enrollment, of a nullity, the Great Seal of Ire- 
land was the only public inſtrument of authority that 
this country could acknowledge,—in this country the 
conſtitution of Ireland only could be acknowledged, and 
he knew of no conſtitution that ſhould have weight or 


conſideration in this cours, put the conſtitution of Im- 
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perial and Independent Ireland; whether its principles 
were ſimilar to, or taken from the Britiſh conſtitution 
was not for him to confider.  - - , +... 
Court. Would you, Mr. Butler, be underſtood to 
inſinuate that there is no legal Chief Governor in this 
„ | 1 
Mr. Butler. My Lords, the regard I have ſor the 
peace of this kingdom obliges me to decline an an{wer 
to your Lordſhips queſtion, but the concluſion can be 
readily drawn from the premiſes. lf 19 
Mr. Butler then argued that ſuppoſing the Deſend- 
ant was conſidered as Lord Lieutenant, it does not ne- 
ceſſarily follow, that he is in this caſe ſued for an act 
done as Lord Lieutenant; the action may, for what the 
court know to the contrary, be brought .againſt him in 
his private capacity. 3 e WML” 
The Chief Baron ſaid that he in particular had judicial 
knowledge that the action was brought againſt the De ; 
ſendant as Lord Lieutenant, becauſe he was in the va- 
cation applied to by the attorney for the - plaintiff, io 
ſign a leiter mĩſſive addreſſed to the Earl of Weſtmore- 
land, Lord Lieutenant of Ireland. | WES 
Hereupon Mr. Dowling aſſured his Lordſhip that 
ſuch addreſs muſt have ariſen from the miſtake of the 
officer of the court, and was contrary to his direc- 
tions. | i 4. 
Mr. Butler argued, that the addreſs of the letter 
miſſive would, in caſe it had been ſigned and proceed- 
ings had upon it, have been evidence merely to ſhew 
that the Earl of Weſtmoreland mentioned in that Letter 
Miffive was Lord Lieutenant, but certainly would not 
have been evidence that the Deſendant was ſued as ſor an 
act done by him as Lord Lieutenant; but that Letter 
Miſhve, not having been ſigned or proceeded upon, is 
out of the queſtion, and cannot be adduced as, judicial 
nnow irons of any fact in this caſe. 85 
Mr. Butler then ſaid, that the queſtion for the opini- 
on of the Court was, „Whether any action eivil or crim- 
inal can lie againſt a Lord Lieutenant of Ireland pend- 
ing his Viceroyalty ?” a Doctrine is attempted to be ſet 
up that © no Civil or Criminal action will locally lie againſt 
. lord lieutenant during his Government iſ this Doc- 
triac 
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trine be true, the Current of Juſtice will be impeded, and 
the Rights of the ſubje will be in danger, for it can be 
made appear moſt evidently that no fatisſaction can be 
obtained, either in this Kingdom or in any other, againſt 
a Lord Lieutenant after the end of his Government, for 
treſpaſſes committed by him during his Government. In 
every Caſe to repel the juriſdiction of the King's Courts, 
you muſt ſhew a more proper and a more ſufficient ju- 
riſdiction, ſor il there is no other mode of Trial, that a- 
lone will give the King's Courts a juriſdigion. Now, 
in this caſe, it is not ſhewn that an action could be ſuſ- 
taine( at any other time, in this Court or 'elſewhere— 
and Mr. Butler ſaid, that he would ſhew the negative, 
and demonſtrate to the Court, that after the diffolution of 
the Government of a Lieutenant, an. action could not, 
with effect, be maintained againſt him eitber' in Ire- 
land or ellen here. Ireland is an independant Kingdom, 
and rot, within the dominion of the Crown, of Great 
Britain; an aQion of treſpaſs, vi & armis, for a Treſ- 
paſs. commiltted in Ireland, is not 'maintainable in Great 
Britain, the Treſpaſs was not committed contra pacem 
of the King of Great Eritain ſo much for any chance of 
ſucceeding in an action in Great Britain. The caſe of Fa- 
brigas and Moſtin was the caſe of a Treſpaſs committed 
ina place within the dominions of the Crown of Great 
Britzin, and therefore an action for ſuch I reſpaſs was 
well maintainable. i in Weſtminſter Hall. As to an action 
in this Kiagdom at the end of the Viceroyalty, it is to be 
obſerved, 185 the Viceroy | 18 A fugacious character, the 
; ſubjef of another Realm, % which he might return even 
before the diſſolution of li, authority; in his return to 
which he was guarantced and protected even aſter the ceſſa- 
tion of his authority here—where then was the chance of 
Temedy or redreſs againſt him after he ſeccdes or is diſ- 
miſſed from 'Office and returned into his country with his 
property ? his authority is under the Great Seal of Grezt 
£:1tain , ut not valid, he has” 0 authority; if © valid, the 
Courts here are nor competent. to decide upon 11.— aud 
th: courts in Great Britain are, not competent to take 
coonizance of'a Treſpaſs 47 & urns & contra pgctm com- 
- mitted in Ireland. The fiatute of limitations may alſo 
poſhbly* have operations: in ſhott, if the doctrine con- 
18 tended 
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tended for was to hold, à Lord Lieutenant might com- 
mit any Treſpaſs, might ſeize the property of the ſub- 
ject, impriſon him; torture him, even Murder him with 
Impunity — Is the Court prepared to tet ſuch doctrine 
go abroad to the Iriſh Nation? 

Mr. Butler was proceeding in his argument, and preſ- 
ſing the ſubject upon the Court—the Court declared, 
that they would give the moſt ample time fot deliberati- 
on on all ſides, and ordered the caſe to ſtand over till 
next Term, then to be fully argue. 

Gun ſellor Emmet, for the plaintiff, moved that the He- 
fendant do enter into ſecurity for his appearance at 
Court on the firſt day of next term The Court refuſed 
the motion —the Attorney General declared that the 
Lord Lieutenant would not gi ve ſecurity Mr. Butler 
truſted that he would, if the Court was pleaſed to order 
him ſo io do. AI 07% minen; 


Monday Nov. 26th. 170 . 
The motion being called on, Mr. Butler was directed 
by the Court to argue his Objections to the motion Mr. 
Butler then ſubmitted to the Court his reaſons wherefore 
the motion of the Attorney General ſhould be refuſed— 
He ſaid that the ſubpœna was iſſued at the ſuit of J. Nap- 
per Tandy Efq. againſt the Right Hon. John Fane Earl 
of Weſtmorland of the Kingdom of Great Britain, and 
that, altho' until an appearance was entered, there was no 
cauſe in Court, and that, by the Rule of the Court, no 
motion could be made on behalf of any perſon who was 
not before the Court, yet Mr. Attorney General, alledg- 
ing that the Defend. was the Lord Lieutenant, and that 
as ſuch he was not liable to any action, moves that the 
ſubpœna be quaſhed or that no proceedings ſhould iſſue 
upon it, and demands that the court will diſpoſe of that 
by way of order (from which no writ of error lies) which 
ought not to be diſpoſed of otherwiſe than by way of 
Judgment.—T he court having declared their judicial know- 
ledge that the Defendant was Lord Lieutenant, and that 
the motion was not contrary to Rule, and that the matter 
might well be diſpoſed of by way of order, Mr. Butler 
thereupon ſaid that he would not trouble them further up- 
on thoſe points, but enter immediately upon the general 
queſtion, © whether any Civil or Criminal action will 
Hat | locally 
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locally lie againſt. a Lord Lieujenant during his Covern- 
ment”, for he contended that the Court, not having, before 
them any document whereon they could ground a judi- 


cial knowledge gf the cauſe of action, could not know 


* 


"Whether the writ was inſtitnted againſt the Nefend. for an 


act done by him in his politic or in his natural capacity, 
and were therefore compelled to decide the general quetti- 


on.—He ſaid that the general Iuviolability of a Lord 


Lieutenant from action (if any ſuch he has) muſt he 


grounded on his being, in quality of repreſentative of the 


ing, the executive power of this country, and if the 
inviolaþility extends to the, Lord Lieutenant, it muſt alſo 
extend, by parity of reaſon, to a. Lord Deputy and to 
Lords Juſtices.—It will be proper. to coulider in what 


reſpect the king ſtands as to actions. — The original pow- 


er of juriſdiction, by the fundamental principles of ſocie- 
ty, is lodged in the ſociety at large: but every nation. has 
committed that power to certain ſelect magiſtrates; and 
in England, this authority has been immemorially ex- 
erciſed by the King or his ſubſtitutes. However,-m the 
rimes of our Saxon anceſtors, and even until the time of 
Edward the, It, the King, ho, the reſervoir, of Juſtice. 
might fa ve been ſued inall actions as a common perſon, 
and for that purpoſe could iſſue a command to himtell, 
the form of which. was, Praripe Henrico sci Angliæ 
Sc. — iſt. Comyns's Digeſt 104.—22d. Edw. 3d,3-—;24th 
Ed. 3. 23. 55-—43Edw.3d.22—Staunjord's Provogatize 
Regis 42.—Theloal's Dig. of original Writs Lib- 4. ch 1. 
S. 3.-—( here the court having queſtioned the quotathiu, 
1ſt. vol. Comynsis digeſt was produced, and they were 


then ſatisfied of its reality, obſer ving only, that there was 


in Comyns a dutitatur). It is true that at this day the 
aft (along is otherwiſe, and that at this day 
the King cannot be ſued as a common perſon mays for 
in ſome time aſter the conqueſt, when the feudal ſyſtem 
introduced by the, Norman Deſpots was eſtabliſhed, the 
country ceaſed to be a natioi and ſunk into a kingdom, 
allodial and inde pendant Tenures were aboliſhed, the 
King became every thing. and the people nothing; the 
common law mode of ſuing the Kg became à matter 
of indecency, and jt was thought im proper that he ſhould 
de, ſubjeR to like proceſs as a common perſon was ; _ 
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mand, even by himſelſ, became offenſive to his organs 


of hearing, and in the Reign of the firſt Edward, who, 


tho” an able, was a deſpotic Prince, p:tiliog vas eftabliſh- 


ed in its ftead, and has ever fince been continued as the 


mode; therefore at this day, if any perfon has, in point 


of -property, a juſt demand upon the King, he muſt pe- 
tition him in his Chancery, where his chancellor will ad- 
miniſter right as a matter of grace tho' not upon compul- 
fon, ſor the end of ſuch petition is not to compel the 
Prince to obſerve the contract, but to perſuade him; but 
as to perſonal wrongs, as they are not to be preſumed, 
if unfortunately they ſhould happen to be committed, 
the ſubject is without remedy, for the inviohbility of 
the chief Magiſtrate is of more confequence than parti- 
cular miſchiefs.— This mviolability from action is how- 
ever a direct and ſubſtantive and incommunicable prerog- 
-ative, which the king has, in right of his royal dignity, 
-over and above all other perſons, and out of the ordi- 
nary courſe of the common 'law, and it 1s 1n its nature 
fingular and eccentrical; the emphatical words of Magna 
Charta, ſpoken in the perſon of the King, who in judg- 
ment of Law is ever preſent and repeating them in all 
bis Courts, are theſe, „ nulli vende mus, nulli negabimus 
aut adifferemus. juſtitiam wel rectum, and therefore 
* every ſubject (ſays Lord Coke 20. Inſt. 55.) for injury 
done to him by any other ſubject, be he eccleſiaſtical or 
temporat without any exception, may take his remedy by 
the courſe of the Law and have juſtice and right ſor the 
injury done to him, freely without ſale, fully without 
denial, and fpeedily without delay;“ the law being the 
ſupreme arbiter of every man's life'iiberty and property, 
Courts of Juſtice muſt at all times lie open to the ſubject, 
and the King cannot grant any exemption from ſuits, or 
communicate his prerogative in that reſpect to others. 
This prerogative, which gives the King in violability 
from ac ion, is beſides in a great meaſate founded on his 
being the Reſervoir from whence Juſtice is conducted, 
by a thouſand channels, to every Individual; all juriſ- 
dictions of Courts are either mediately or immediately 
derived. from him, their proceedings are generally in his 
name, they paſs under his ſeal, and are executed by his 
officers'; he has a legal ubiquity, he is always legally 

** preſen, 
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"ns preſent in all his Courts, and the judges are the mirrot᷑ by 
I which his image is reflected But how can this reaſon- 
| ing be appligd to a Lord Lieutenant; he is not the foun- 
Fl tain of Juſtice, juriſdictions are not derived from him, 
their proceedings are not in his name, they Paſs not un- 
1 der his Teal, and are not executed by his officers; he has 
19 no legal ubiquity, he 1s not legally preſent in all the 
| Courts, and the Judges certainly are not the mirror by 
which his image is reflected. The act of the 21ft. and 22d 
Geo. 3d. Chap. 49. enacted in the year 1982, when ve 
valaly flattered ourſelves with the eſtabliſhment of our 
Rights on a firm baſis, does indeed make it lawful for 
a Lord Lieutenant to grant warrants for ſealing writs of 
exror returnable into Parliament; but ſurely this act, 
paſſed at ſuch a period, never was intended to operate 
for the Lord Lieutenant an inviolability from aQion ; 
tho' the ſuitor muſt petition for the warrant, it will not 
be argued, that the Lord Lieutenant can refute to grant 
it, or that the granting or reſuſing it is a matter ex gratia 
and not eæ debito juſlitia, or that the Lord Lieutenant, in 
16. granting it, acts otherwiſe than miniſterial, : 
„ Mr. Butler then argued, that if this Inviolability con- 
11 tended ſor on bchalf of the lord lieutenant was allowed, it 
would not only be a delay, but a deniul of ] uſtice In the 
a caſe of the King, when the Law ſays that he ſhall not be 
190 ſued as a common perſon, it points out the petition as the 
[: mode of obtaining Juſtice.—In order to repel one jurif- 
[i 6: ciftion, another ſhould be ſhewn : but in the caſe of the 
Lord Lieutenant, no antidote is offered to the poiſon. 
If he be privileged from action during the time of his 
Government, he never can be made reſponſihle in this 
Kingdom for aay act done during his government, or in 
Great Britain for any Treſpaſs vi et. amis he may com- 
mit here.—If he is privileged during his government; he 
is privileged in his return home—the home of the Earl of 
Weſtmorland is Great Britain, where he is a Peer and 
Privy Counſellor, and where conſequently the court will 
1 preſume that he will, in execution of his duty, reſide 
after the expiration of his government; no proceſs there- 
{ore in this country can affect him perſonally, and any 
proceſs in this countty againſt his property would be 
nugztory, he not having any property in this country 
| upon 
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vodon „hich ſach proceſs. could attach, Suppoſe that 
after theexpiration of his Government and departure 
from this Kingaom he ſhould return to it in à private 
capacity, and an action be inſtituted againſt him ſor an 
act do ne dürkug his government, and that he ſhould 
juſtify the act as having been done by virtue of his office 
of lord lieutenaut, and make à profert of the letters 
patent appointing him lord lieutenant, If, upon oyer 
of thoſeletters patent, they ſhould appear to he under the 
-' Great ſeal of Great Britain, does not the followirig di- 
lemma preſent itſelf ? He was. either lord lieutenant 
or he was not; the patent vas either legal or illegal; If 
he was not lord lieutenant, if the patent was illegal, he 
was not intitled to any privilege during his govern- 
ment; if he was lord lieutenant, if the patent was legal, 
no action can be maintained againſt kim in this Kingdom 
at any time for any act done during his government, 
for he may juſtify any ſuch act under authority of ſuch 
letters patent, and the courts here are not competent to 
determine whether the act was warranted by ſuch autho- 


rity or nor, for the effect or extent of the letters patent 


of the King of Great Britain | which gave the authority, 
'can only be tried in the Courts of the King of Great Bri- 
"tain. Ina word, the Earl of Weſtmorland is either lörd 
lieutenant by virtue of this patent, in which caſe no action 
can ever be maintained againſt him in this country for 
any act done during his Government, or he is not lord 
lieutenant by virtue of this Patent, in which caſe no per- 
ſon will contend that he bas any privilege whatſoever. 
Ha vin endeavoured to ſhew, that, ſuppoſing the Earl 
of Weſtmorland to be lord lieutenant, and as 0 ich privi- 
leged from action locally dating his Goveram ent, he 


never can be ſhoe reſponſible' in this Kingdom for any” 
act done duri 


in his de. to ſhew, that he never can be made rel- 
fponſible in Great Britain for any treſpaſs vi et armis 
committed in this Kingdom.—There is à ſubſtantial diſ- 
tinckion as to the locality of Trials with regard to mat 
ters that ariſe out of the Realm; there are ſome caſes 


tliat 


his Government, Mr. Butler proceedey 


> 
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that ariſe out of the Realm which ought not to be tried 
any where but in the country where they ariſe ; an ac- 
tion of treſpaſs vi et armis for a treſpaſs vi et armis 
committed in Ireland is not maintainable in Great 
Britain, for, the breach of the peace being merely 
local, though the treſpaſs againſt the perſon is tranfitory, 
it muſt be laid to he againſt the peace of the King, and 
the treſpaſs was not committed contra pacem of the 
king of Great Britain.—As to the caſe of General Moſ- 
tyn, and other caſes of Colonial Governors who were 
ſued after the expiration of their Governments in Weſt- 


miaſter Hall in actions of treſpaſs vi et armis for treſpaſſes 


committed in and during their Governments, they are not 
applicable to the caſe of a lord lieutenant of Ireland ; 
they were the caſes .of treſpaſſes committed in places 
within the dominions of the Crown of Great Britain, 
and therefore aqions for ſuch treſpaſſes were well main- 
tainable in Weſtminſter Hall; but Ireland is an inde- 
pendant kingdom and not within the dominion of the 
crown of England, and therefore treſpaſſes vi et armzs & 
contra pacem committed in Ireland are not cognizable 
by the courts in; Weſtminſter .Hall.—There is another 
difference very obſervable between a lord lieutenant 
of Ireland and colonial Governors. The lord lieuten- 
ant preſides neither in a court of equity nor of law; 
but the Governor has the cuſtody of the Great Seal, 
and is Chancellor within his proyince, with the 
ſame powers of judicature that the lord high chan- 
eellor has in England; and the governor preſides 
in the Court of errors, of which he and the council are 
Judges, to hear and determine all appeals, in the nature 
of writs of error, from the ſuperior Courts of common 
law in the Province—from whence it neceſſarily follows, 
that as a man ſhall not be Judge in his own cauſe, no 
action is maintainable againſt a colonial Governor locally 
during his government, Stoke on the conſtitution of the 
Britiſh colonies 185.—(Here the Court having denied 
the authority and declared that they never heard of the 
book or the author, Mr. Butler informed them that, the 
author was a Mr. Anthony Stoke, a gentleman of the 
Inner Temple, a barriſter ac Jaw, and formerly chief Juſ- 


nice or Georgia, and that his book was publiſhed in 
London, 
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London in 1783.) Mr. Butler further to ſhew that no 


action was maintainable in England, quoted the trial of 
lord|Strafford iſt ſtate trials 745, (the illegality of which 
is univerſally admitted) where that unfortunate. Noble- 
man warmly and powerfully contended, that for any 
offence committed by him in Ireland, be was to be 
judged by the peers of Ireland, | | 
tr. Butler having endeavoured to ſhew, that no action 
would lie againſt lord Weſtmorland in Great Britain, 
and that if he was lord lieutenant and privileged 
while he was ſuch, no aQtion could be afterwards main- 
tained againſt him in this kingdom, proceeded in his ar- 
gument, and expreſſed his apprehenſions, that even were 
an action maintainable againſt him in this kingdom after 
the expiration of his goverament, he might plead the 
ſtatute of limitations in bar, and that the plaintiff could 
not reply that the defendant had. during that period 
been lord lieutenant of Ireland ; the ftatutes give no ſuch 
replication ; the caſe of a chief governor is not provi- 
ded ſorby any ſaving proviſo ; the limitation clauſe has 
negative words, it enacts, that the actions therein ſpe- 
cified ſhall be ſued within the times therein mentioned 
and not after, and the ſaving proviſogs make no mention 
of the caſe of a Chief Governor, and extend only to 
the particular circumſtances and ſituation therein men- 
tioned of a plaintiff, viz. minority, coverture, infa- 


nity, impriſonment, and abſence beyond ſeas, and not 


to the circumſtance or fituation of. a defendant, ſave 
only in one inſtance, viz. abſence beyond ſeas.— 
My. Putler ſaid that he would conclude with one cafe 
of the very firſt authority, communicated to him by Mr. 
G. J. Browne, by which it would appear that in former 
times, and thoſe not the moſt affected towards rights of 
the ſubject, very different ideas from the prefent were en- 
tertained of a Chief Governor's liability to be ſued, In lord 
Strafford's ſtate letters Vol. 1 pa. 68, there is a letter from 
the lord juſtice to the lord deputy, dated the 26th Feb. 
1631. Thete was a pariſh church commonly called St. 
„ Andrew's church, fituate in Dammes-ſtreet in this city, 
*© which in former times of diſturbance here, by rea- 
® ſon of the convenient fituation thereof near the caſtle 
| e was 
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de was uſed for a ſtable for the deputy's. Horſes; that 
«© church is now legally eviAed ſrom us in the Chan- 
te cery of his Majeſty's cburt of Exchequer by the 
« chapter of the cathedral church of St. Patrick's Dub- 
lin to whom it belongs, ant an injunclion out of that 
e court is directed to me the chancellor for the delivering 
ce the poffeſſion thereof accordingly.“ There is a decree 
in the Exchequer for reftoring the church to the pariſh 
ſrom whence it was taken. Mer Butler coneluded with 
this obſervation, that the cafe of St. Audrew's church 
was clear and deciſive evidence, that, however high. lord 
Strafford's notions of prerogative were, however adverſe 
he ever was to the rights of the people, he neyer dreamed 


of an inviolability from action, and the barons of that day 


gave an example, in the ſollowing of which, the ba- 
rons of the preſent day would diſplay that independence 
and firmneſs which ought ever to attend the deciſions oy 
courts of Juſtice. 

Mr. Emmet, on the ſame fide with 11. Butler, 1 


by commenting on the nature of this application. It 
was made by the attorney general, avowing himſelt 


not to be Counſel for lord Weſtmorland; no cauſ- 
being in Court on which to ground this application 1 
before appearance, and unſupported by any afhdavir 
It was not, he ſaid, a motion, and it would not be called 
2 motion, if the courſe] on the other ſide could call it 
by any other name. He would however tell the court 
what it was, it was a meſſage from a great man deſiring 
the court to ſtop the proceſs of the law agaiall him ; and 
he would ſay, on the authority of 2. Inſt. 56. that it is 
exactly that againſt which the “ nulli negabimus juſlitian” 
of Magna Charta was enafted. The ground of the ap- 
plication, as ſtated by the attorney general on a former 
occalion, was, that lord Weſtmorland would not ap- 
pear, and that it would be inconvenient and even 
dangerous to arreſt him in the midſt of his guards. 
If by law he cannot be compelled to appear, faid 
Mr. Emmet, the menace was unneceſſary—if by 
law he may 'be compelled to appear, the menace 
was Indecent. If he can be compelled to appear, he muſt 
appear, and notwithſtanding the character given of him by 
| bit 
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his own immediate advocates, I cannot believe, that while 
he claims to be the viceroy of this kingdom, he will jet 
the example of reſiſting the laws to the ſubjeAs of his 
Sovereign. But by law he may be compelled to appear, 
no privilege exempts him from appearing; for no privi- 
lege exempts him from being ſued. It is a principle of 
the law, laid down in 1 Com. Dig. 104. Title Action 
(C. 3.) that every fubje of the King, eccleſiaſtical or 
temporal, man or woman, villein or free, may be ſued.” 
ſo great was the protection to the ſubjects right of ſuing, 
that the Common law mode was preſerved even againſt 
the King until another was pointed out. For this, Mr. 
Emmet cited 1. Com. Dig. 104 (C.1) until © the time of 
Edward 1. the King might have been ſued in all acti- 
ons as a common perſon” The Court obſerving that 
there was a doubt expreſſed in that very paſſage as to the 
ſat, Mr. Emmet ſaid he would cite them authorities in 
which no doubt was expreſſed and which would leave no 
doubt of the fact. He then cited 43 Ed. 3. 22. Thel. 
Dig. L. 4. C. 1. 3-—24 Ed. 3. 55. and having eft1bliſh- 
ed that poſition, proceeded to argue, that even ſuppoſing 
lord Weſtmorland to be what he claimed to be, lord 
lieutenant, his. privilege 1s only an emanation from and 
cannot be greater than the King's prerogative. - But 
even the King can be ſued by petition, and would ſtill 
continue ſuable by the common law mode, if another, 
more adapted to the ſubtlety of the times, had not been, 
found out; therefore the lord lieutenant muſt ſtill con- 
tinue ſuable by the common law mode, fince he cannot 
be ſned in any other way. The Court have no right to 
qualh its proceſs for any thing but irregularity, and none 
is alledged here. But the only foundation of the appli- 
cation, is, that an action will not lie again! the lord lieu- 
tenant. That may be true, and yet he may be ſued. 
There are many men in many caſes againſt whom aAi- 
ons will not lie, and yet they may be ſued and muſt ap- 
pear, If the viceroy has ſuch a privilege, he comes too 
ſoon.—he muſt plead it. In Moſtyn verſus Fabrigas 
Cowp: 172. Lord Mansfield ſays, if it were true that the 
law makes him that ſacred character, he mutt plead it, 
and ſet forth his commiſſion as ſpecial matter of I utiifica- 
uon; becauſe prima facie the court has Juriſdigtion. Me. 
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Emmiet then cited ſeveral authorities to ſhew that this 
was the Rule of all privileges, and obſerved that this at- 
tempt to avoid pleading and ſetting forth the lord Leu» 
| tenant's Commiſion reſulted from fear; {or his counſel 
knew that if it was ſpread on the Record, it might be de- 
murred to, and could be proved to be a nullity. This 
endeavour to determine the queſtion in a ſummary 
way has alſo another object, to prevent the plaintiff 
from being able to appeal. or from taking advantage of 


. a writof error; but that very reaſon oughtto induce the 


court to refuſe the application. A queſtion of novelty 
and importance ought to be put in the moſt ſolemu 
and concluſive mode of determination, and the Court 
ought to decline deciding in a manner ſummary and 
final on a matter in which the ſubject ought to have the 
power of appeal. He next queſtioned the dium that: 
no action will lie againſt a goverror locally during his 
government. It is my lord Mansfięld's, ſaid he, 
unſupported, as far as I know, by any other authority 
in the hooks, and fortunately my lord Mansfield has 

iven the reaſon of his opinion; © becauſe upon pro- 
ceſ- he would be ſubjet to impriſonment.” The 
guarded manner of expreſſing the dictum ſhev's its weak- 
neſs. He ſays locally na action lies; hut he does not 
and could not ſay that no action would lie againſt him 
Out of the place where he is governor, and yet his 
impriſonment in England would as much impede and 
embarraſs lris government, as if it were at Barbadoes. 
But it is not neceſſary that he ſhould be ſubject to im- 
priſonment in order that an action ſhould he. They 
are every day brought againſt peers and perſons whoſe 
bodies are privileged from arreſt. If the right of the 
ſabje& to have remedy for injury muſt be reſtrited by 
circumltances of policy, it vught only to be reſtricted 
as far as that policy renders it indiſpenſible. The prin- 
ciples of the common law and the right of the ſubject 
ought not to be ſacrificed even to the attainment of that 
great object, the ſecurity of a Viceroy's perſon, if it can 
be attained in any other way. The conſequence therefore, 
is, that the court muſt ſo mould its proceſs as to attain 


the redreſs of the ſubje& without violating that prive=----. 


Tege. This can be done by making the next proceſs, 
| after - 
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after this ſubpoena, diſtreſs and not attachment, and * 
by letting the plainiiff proceed at his peril to a parlia- 
meutary appearance, Mr. Emmet then cited by way 
vi aualogy to his laſt poſition a caſe from Raymond 152, 
in which it was detetmined that an officer of the King's 
houſehold, whoſe perſon was conſequently free from 
arreſts, might be ſued, ſo as that the King might not 
be deprived of his ſervice, and ſo might be outlawed: 
He then obſerved that the inconveniencies of the oppo- 
fite doctrine would be moſt monſtrous and ſhew it caunot 
be law. Mr. Butler had very forceably aſked, would it be 
a good replication to the plea of the ſtatute of limitations, 
that the Defendaut was Chief Governor? He would . 
alſo aſk, would it be good evidence on a queſtion of 
twenty years poſſeſſiog in cjeAtment, that the Deſencdlant 
was Lord Lieutenaut, and that therefore no action could 
he brought againſt him? Were the court prepared to 
ſay that a Viceroy might contract any debts, might break 
any contracts, might do any wrongs, mightrommit any 
crimes, with impunity ? Were they prepa' ««l to ſay, 
that the King by continuing any man to be a Governor 
during life, might give him, not only a pardon for all 
crimes, but an indemnity from all civil engagements. 
The King himſelf has no ſach indemnity. Were the 
court prepared to fay, that no action will lie againſt him 
as executor or truſtee? If they are, they muſt alfo ſay, 
that he cannot be an executor or truſtee. The law ſays 
almoit as, much of the King, it ſays he ſhall not be a 
truſtee, and that if he be appointed executor, he ſhall 
cel2gate others againſt whom actions fhall be brought : 
thus preferving the ſubjects right to remedy. The Lord 
Lieutenant certainly can be a truſtee, and be ſued as 
ſuch; for he is one in many inſtances, and actions are 
brought againſt him as ſuch every day. Here Mr. Baron 
Power intimated that the Court knew the cauſe of 
action, for the Attorney General had told it to them; 
upon which Mr. Emmet replied, that neither the court 
nor the Attorney General could poſſibly know, nor had 
a right to know the cauſe of action, that no one but Mr. 
Tandy, his counſel, and his attorney could know the 
cauſe of ation, and that the court if they decide againſt 
the plaintiff, muſt ſay, that no action whatfoever will 
| Ire 


EO 
lie agaiaft the Lord Lieutenant. But, continued Mr. 
Emmet, if the governor be eutitled to ſuch a privilege 
as is contended for, he muſt be a legal Governor aud 
legally appointed, in as much as the privilege is a 
legal one. The Count may know that he is de faclg 
Governor, and that may be ſuſficiect to warrant aud 
- induce them to pay him every obeifance and attention, 
or perhaps to ſanftion any miaiſterial act which he 
muſt do, but he can never have a legal right to a 
legal privilege in a Court of Law, unleſs he had 
2 legal right to his office; but he has not a legal 
right to his office, for he is appointed under the Great 
Seal of England. It was hut lately that Come of the 
ableſt lawyers, on the Bench, and at the Bar, were of 
Opinion that the Great Seal of England could not ap- 
point a Regent for this kingdom. Is the court prepared 
to controvert this doarine, by aſſerting the equivalent 
of its oppoſite to be true? Is it prepared ＋ that 
the Great Seal of England can appoint a Regent, for it 
can appoint a Viceroy, whoſe name and whoſe funRi- 
ons differ but little from thoſe of a regent. The Attor- 
ney General deprecated oa a former day the ſuppolition 
that this country has been for ſix hundred years without 
a legal Vicecoy. To that, faid Mr. Emmet, I anſwer 
with the ſincere wiſh, that this country may not conti- 
nue to be, as it has been for the laſt fix hundred years; 
- its independence was aſcertained in 1782, and if there 
was any abuſe crept in befote, it ought to have ceaſed 
then. For the laſt ten years, I boldly ſay, there has 
deen no legal Viceroy in Ireland; aad the counſel for 
Lord Weſtmoreland will not only not venture to con- 
traclict me, but they will not even dare to let his patent 
get into a train of legal inveſtigation. Mx. Emmet con- 
cluded, that this was an application which Lord Welt 
moreland had no right to make, and which the court 
had nv right to grant. Hos 
Mr. M. Vully, on the part of the plaintiff, wiſhed that 
the counſel on the part of Lord Weſtmoreland ſhould 
then be heard, and that he would reply. But the Court 
having declared that they did not require to hear coun- 
fel on behalf of Lord Weſtmoreland, - Mr. M*Nally 
declined to ſpeak, alledging that he could add nothing 
. new 
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and Mr. Eminet, though he was ready to reply to the 
counſel on the other fide. _. 3 Wo 
Mr. George Joſeph Brown followed Mr. Mc. Nally in 
ſaying that every thing that could have been ſaidp hav» 
ing been already laid before the Court by Mr, Butler and 
vation of his—his induſtry had ſupplied him with only one 
Caſe, the Caſe of St. Andrew's Church and he had com- 
municated it to Mr. Butler, who has already ſübmitted it 
to the Court. : 5 F . 
Lord Chief Baron. 1 wiſh that the counſel on behalf of 
Lord Weſtmorland would apply themſelyes to one point, 
Viz.** in what capacity is Lo | 

clearly of opinion that he is not liable to be ſued for 

act of ſtate; but how does it appear that he is here ſued 
for ſuch aAt—he has two capacities, a natural and 
a politic capacity—the action may be againſt him in 
his natural capacity, and then the queſtion would admit 
of more difficulty, tho' even then; I Incline ſtrongly to 
think that he is not liable to be ſued, however, could it be 
made appear that he is ſued in his politic capacity, the 
cauſe would be eaſed of every doubt. have two capaci- 
ties—I am Barry Yelverton and I am chief Baron; as Bar- 
ry Yelvercton; I atm ſatisfied that he is ſued for an act of 
fate, but my ſatisfaction as Chief Baron is not equally 
certain. | 

Mr. Prime Serjeant and Mr. Soliciter General. there- 
upon ſtrongly inſiſted, that, from the argument of the 


brought againſt the Earl of Weſtmorland in his public 
capacity and that ſuch, was the evident tendency - of the 
moſt part of what they advanced. They further inſiſted, 
that the cauſe of action would appear from the letter of 
Attorney from the Plaintiff to Mr. Dowling. They alſo 
contended, that the Counſel for the Plaintiff not having 
denied the allegation of the Attorney General, that the 
act on was brought againft Lord Weſtmorland for an act 


tiff's Attorney to diſcloſe the cauſe of action, was ſufficient 
to ground a judicial knowledge or preſumption that the 
action was brought againſt Lord Weſtmorland for an act 
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new to what had already been advanced by Mr. Butler 


Mr. Emmet; he would not trouble them with any obſer- 


rd Weſtmorland ſued” I | 
an 


plaintiffs Counſel, it clearly appeared that the action was. 


of ſtate, joined to the refuſal of Mr. Dowling the Plain- 


Za. 1 © nd 2 
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Mr. Attorney General. If the plaintiff's Counſel wil! 
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declare that the action is brought againſt Lord Weſtmor- 

land in his natural capacity and not for an aGtof ſtate, 

+ will immediately enter appearance for his Lord- 
ip. | 

Lord Chief Baron. Mr. Butler, I addreſs you as a 

man of candour, and deſire that you will inform me of the 

cauſe of action. 

Mr. Butler. I cannot comply with your Lordſhip's 
deſire, buc mult be excuſed from difcloſing the cauſe of 
E; ng „ 4 

Lord Chief Baron. ThenI am now ſatisfied that the 
action is brought ſor an act of ſtate, 

Mr. Emmet. I truſt that your Lordſhip will net 
ground an admiſſion of a fact on the refuſal of Coun- 


' Jel to diſcloſe it, when the Counſel is privileged in ſuch 


his refuſal. I truſt alſo that nothing will be preſumed 
from the hypothetical arguments of Counſel, I cannot in- 
form the court of the cauſe of action, not having been 
inſtructed in.reſpet to it. | 
Lord Chief Baron. I will deliver my opinion on Wed- 
day next/ = h 7 
Mr. Baron Power faid that he was prepared to give his 
Opinion then, and that he would be ſorry that the audi- 
ence ſhould go away without hearing an anſwer to the oy 4 
extraordinary arguments they juſt heard; he ſaid that thoſe 
arguments were unfounded, and not warranted by Law 
or conſtitution. He then entered into a long and elabor- 
ate argument in favor of the conſtitution principally ex- 
tracted from the firſt volume of Blackſtone's Commentaries 


e ſaid that he would not give any opinion whether 


a Lord Lieutenant is ſuable in his natural capacity or not, it 
was unneceſſary, as the queſtion does not ariſe ; if ſuch queſ- 
tion ever ſhould ariſe, he would feel little difficulty in 


forming an opinion.—He ſaid that he had judicial know- 


ledge that the preſent action was brought againſt the lord 
lieutenant for act of ſtate, for every matter is taken for grant- 
ed when it is aflerted on one ſide and not denied on the other, 


that the Attorney General had aſſerted that the action 


was brought for an act of ſtate, and the other fide nõt hav- 
ing denied the aſſertion, it ſhall be conſidered as true; the 
action is therefore brought againſt the Lord Lieutenant for 

- | : an 
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an act of State, and he declared himſelf to be clearly 

of opinion that ſor au act of State, no action could be 

brought againſt the Lord Lieutenant, _ * 
Court. Let the motion fland over until Wedneſday 


Wednueſdav, Nov. 28th, 


The following Leiter of Attorney was read, 


' Copy of a Warrant of Attorney, from Jumes Napper Tandy, 
E/ . to Mathew Dowling, Attorney, to commence and 
proſecute Suits. Dated, April 26th, 1792, | 


HEREAS, James Nappey Tandy,' of Bride-ſlreet, in 

the City of Dublin, Eſq. was arreſled on the 22d day 

of February laſt, by one of the meſſengers attending the 
Houſe of C,mmons, and was alſo arreſfled on the 18th day of 

April, int. by one other of the ſaid meſſengers, which arreſts 

were alledged to- have been made under, and by virtue of a 

warrant, figned by the Right Hen. John Faſler, Speaker 

of ſail TTcuſe. And wheyeas, a Proclamation has ſeveral 

times of late been publiſhed in the Dullin Gazette, reciting 

the ſuid arreſt of the 22d of February, and that ſaid James 

Napper Tandy having made his eſcape therefrom, kad been 

guilty of & grofs vid tion of the privileges of the ſuid hcuſe, 
A'ſo reciting an address from the Houſe of Commons, to iſſue 

a Precl:mation for apprehending ſaid Fames Nepper Tandy, 
and witch Proclamation required and commanded all per/ons, 
whatſoever, to apprehend the ſaid Jumes Napper Tandy, 
and carry him before ſome of the Tuſlices of the Peace, or 
Chief Magiſtrates of the county, town, or place where he 
lin ld be apprehended, who are thereby reſpectively required 
To ſecure the ſaid Fames Napper Tandy, fo upprehended, and 
thercof to give ſpeedy notice to the Right Hon. the Speaker 
& the Fouſe of Commons, the Sergeant at Arms attending * 
the /aid houſe, and to the Clerk of the Council, to the end he 
may be forthcoming to be dealt withal and proceeded againſt 
according to law. And that for the prepeutiin of the eſcape 
'f the faid Fames Napper Tandy, into purts Fezond the ſeas, 
i proclamgtion did require and command-al! officers 0; the 
« uſloms, and other officers and. ſubjecls of and in the reſpective 
forts, and maritime towns, and places within the kingdom of 
Jrelund, that they and every of them in their reſpectiue 7 laces 
| „ aig 
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11 and utlons, within the faid kingdom, ſhould be carc/ul ah 
diligent in the examination of all perſons that ſhould paſs or 
endeavour to paſs beyond the ſeas, und that if they ſhould diſc 4 
cover the ſaid James Napper Tandy, then to cauſe him to 
be apprehended and ſecured, and to give notice thereof as afore- 
faid. And the ſaid Proclamation did alſo flriftly charge and 
command all perſons as they would anſwer the contrary at 
their perils, that they ſhould not any ways conceal, but ſhould 
diſcover the ſaid Fames Napper Tandy, to the end he might 
be ſecured. And for the encouragement of all perſons to be 
diligent and 3 in endeavouring to diſcover and apprehend 
the ſaid Fames Napper Tandy, ſaid Proclamation did further 
declare, that whoſoever ſhould diſcover 'and apprehend him 
the ſaid James Napper Iandy, and ſhould bring him before 
fome Fuftice of Peace or chizf Magiſlrate, as aforeſut ', 
ſhould have und receive as a reward for the dif.overing, 
 apprehending, and bringing him the ſaid Fames Napper Tandy 
before ſuch Fuſlice of the Peace, or Chief Magiſtrate, as 
a reſaid. the ; 7 fifty pounds. And whereas, the faid 
James Napper Tandy was arreſted by a man of the name of 

"John Knight, and kept in cuſtody for half an hour, and it 
l [ was alledged by ſuid Knight thut ſuch arrefl was made by him 
f in obedience to and by virtue or under colour 72 P de 
mation. New, know all men by tle preſents, that I, 
| the ſaid James Napper . andy, do hereby conſt it uls, and af - 
bi. - Point, direct, authorize and impower Mathew Dow!ing, of 
1 Great Longford ſirect, in ihe city of Dublin, gent. one of 
the Attorneys of his Majeſly's Courts of Exchequer, King's 


. Bench, and Common Ileus, in Ireland, ts commence, inſ'i- 
tute, carry cn and proſecute one or more action or actions at- 

| my ſuit and in my name agninſt ſuch members of the Privy 

: Council as ſigned the faid Pi oclamati , ou againſt the 

| Printers or cubliſhrs of the newſpaper called, the Dublin 


Gazette, and againſt the ſaid John Knight, or to proſecute 
the ſaid Knight, and alſo aguinſi the Right Hon. Jahn Foſler, 
Speaker of the Houſe of Commons, the Serj.ant at Arms, 
and Meſjangers attending the ſaid Houſe, the Sheriffs of the 
county of the city of Dublin, the Goaler of the- New P. iſon, 
and all and every perſon and proton worn ated in any manner 
unser the ſaid Warrent or Proclamation. And for thefe 
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urpoſes to tale ell ſuch fes and proceedings in ary of the 
— o her courts i 22 y te adviſed, CT on 7% 7 
or expedicut. Hereby, ratijying, atlowing, and confirming 
all, and whatſorver my jaid Attarncy ſbiall d, or «cauſe or 
direct to be done in the preritjes. In witneſs whereof, I 
have hereunto /et my Hand au Scat, this 26th day of April, 
in the Tar of our Lord, 1792. | 
Signed, Sealed and Deliuried, , N 
8 FI N. TANDY, Seal. 
THOMK45 DOW LING 
JAS. NEW ENHAM CURTIS 


Lord. Chief Baron. I am now ready to own that 1 
zm g lad that | pottponed givjag my opinion io this time, 
becauſe a document has becu read which throws new Itght 
upon the iubje et, and which ſhews the aHtion io be com- 
menced 2zawt Lord H reland for an act done in 

his politic capacity. The queflion therelore is not a ge- 
neral one, **© whether a Lord Lieutenant in his g overn- 
ment may he ſucd jor an act of power,” —bat, he- 
ther he may be ſued for an act of Safe. I did very 
early declare, that no man could maintain an action 
againft a Lord Lieutenant for an act of State during 
his government. The acts of State done by a Lord 
L.icutenant, like thoſe of the King, are all counter- 
ſigned by refpontible minitiers, and if he be adviſed to 
do any ining uncon{itutional be them, they are reſpon- 
bble tor it—but I do not found this opinion upon any 
cdl. Hinction berwcen the natural and politic capacity in 
tie perſon of the Lord Lieutenant. There is not any 
difiacton of that kind that does not apply equally 
to the King: he performs in his natural capacity all 
the functions of nature: he cats, drinks, and fleeps :— 
and any other act done by him, whether public or pri- 
vate, is done by him as a corporation ſole, and there- 
jore it is, be cannot depart from any matter of flate but 
by matter of record, and this does not extend leſs in 
the caſe of a Lord Lieutenant, I ſound my opinion 
upon the broadeft grounds; not upon the law of any 

articular flate, but upon the law of nature and nations. 
t is a quefiion in which not Ireland or Great Britaia 
only are concerned, but every orderly government,— 


J found 


„ 
I fornd it. upon th's, that ſolong as he is Governor, ſo long 
as he is the executive power, he cannot be called upon. An- 
tiently be enjoyed many more privileges than he does now al- 
| moſt every prerogative which the Crown Enjoys at this day, 
ia he once had; it appears from hiſtory he declared peace and . 
| war and gave the Royal aſſent, rege inconſulto.— Now, it is 
not. given, hut in the name of the King.—There is an -en- 
try in the Journals, Le Seigneur Depute le vent. But now b 
a wholeſome Jaw theſe powers are reſtrained. But ſtill he 
cannot be ſued. In every country there is ſome authorit 
lodged ſomewhere: this power is divided into the legiſla- | 
tive, the executive and the Judicial, and it is from the dif- 
ferent combinations of thole three different powers that 
ariſes all the difference of the Governments exiſting in 
the world. But where there ian executive power particu- 
larly, it is neceſſary to the end of Government it ſhould be 
ſacred and inviolable; for the moment the liberty of 
the perfon of the executive power is yeſtrained, the wo- 
ment the free agency is taken away, that inſtant the Go- 
vernment falls, there is an end of all Government, the mo- 
8 ment the executive power is violated. I have ſaid, this is 
4 not a queſtion merely of the municipal Law of -Ireland or 
* England, but of the Law of Nations, and to ſhew that it 
N is, look into Puffendorf de Officio hominis & civis treeting 
| not of the law of this ſtate or that, but of the law of 
Nations.—He ſays, “ If the ſubject be aggrieved by a 
T: lovereign he cannot maintain an action, ur oblige him to 
| redrefs, he may perſuade him if he can - But look at hieh- 
er authority, that or the celebrated Lock in his Fffay on Go- 
: ernment : he Javs down the fame poſition, and ne tounds 
1 it, not upon any diſtinction be.ween the natural and politic 


capacity, but upon this broad bottom, that it is better a 

private miſchief ſnould enſue to an [ntividual, than the 

eace and itcurity of Government ſbould be violated by any 

| Attack upon the Magiſtrate Executing the power of ſtate, 
f — He puts the cafe of a heady Prince coming to the Throne 
| and Comg private as of miſchief, but aitho' theſe mif— 
; chief, may exiſt, they happen fo rarely, and travel thro' ſo 
| (mall an extent, it is better to put up with them” — This, it 
is obſerved, is carried fo far in the caſe of a King, that even 
for a matter of private concern, he cannot be ſued other 
wile then oy pitition, bringing it to the caſe in Pufſen- 


dorfF. | 


(„ 


rf, he may perſuade if hecan, but he cannot compel him'; 
and therefore it is upon that ground, that the King is ſuable 
by petition or monſtrans de droit, and this whether the 
matter be of a public or private nature, and If I were called 
upon for an opinion whether the lord lieutenant can be fſu- 
ed for an act of a private nature 3 I would ſay he eannot 
perhaps he may be ſued in auter droit ; but with reſpect 


to himſelf he cannot. If proceſs could iſſue againſt him, 


his perſon might be impriſoned, he might be ſeized under 
colour of a ſuit, even when going to Exerciſe one of the 


Royal functions committed to his charge; when going to 
meet the Parliament of the Country. If this doctrine could 


be maintained, he might have been arreſted when going to 
give the Royal aſſent to that act which eſtabliſhed our 
right of being an ancient independant Kingdom. But it 
is ſajd great miſchiefs will follow; limitations will run; 
a lord lieutenant may be continued for life; he may do 
wrong and the ſubject be without redreſs.— To that I an- 
ſwer, it is indecent to put any ſuch caſe, and it might as 
well be put in the caſe of a king; he may do wrong, com- 
mit murder, aſſaſſination, injury of every kind, and the ſub- 
ject is equally without redreſs. But the law will not 
admit any ſuch notion and it is highly indecent for us to 
ſuppoſe it. But I am happily relieved from the neeſſity of 
giving any opinion upon the“ point whether he may be ſu- 
ed for any act done by him in a private capacity,” when it 
appears new, by unqueſtior.able evidence under the hand 
and fea] - of the plaintiff, he avows he ſues him for an act 
done by him as lord Jieutenant.—lI am ſatisfied he cannot 
be ſued in that capacity, and therefore the mu tion muſt be 
granted, namely, the proceſs ought to be quaſhed as hav- 
ing iſ ved improvidently.— With regard to what has been 
ſaid about the letter miſſi ve, it is true, 1 was applied to for it, 
but the reaſon which weighed with me for refuſing it, was, 
that if I ſigned it, I would give my ſanction to the proceſs; 
whereas I wiſhed it ſhould ſtand upon its own ſtrength or 
weakneſs. A paſſage was cited from Strafford's letters.— 
I looked into the book and I find it was truly cited; but it 
cannot de received as law now.-- One of the deputies had 
been ſerved with an injunction commanding him to give 
poſſeſſion of Patrick's church which had been uſed as a ſta- 
ble.—Put the caſe that the Chancellor forming a part of 
the exscutive Government had refuſed to obey — his per- 
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Sn might be taken, and what would become of the exccu- 
tive power, the Government would be fuſpended ; it is bet- 
ter, I ſay, that a private injury ſhoyld be ſuſtained by an 
individual, than that there ſhould be no Government in the 
country; and how ready people are to contend that there 
is no Government in the country is evident, as it was argu- 
ed by the gentlemen, Who, to do them juſtice, ſpoke ably, 
that we were at this inſtant actually without any le- 


IV 


gal Government; for they did aſſert and argue we had no 


legal lord lieutenant in the country.—It is unneceſlary 


to argue that we have de firi&o jure—while in the exc- 


cutive power of government he is Governor pre bac vi- 


ce. | | 
N. B. In the cafe of Lord Donegal agzinſt Hamilton, 


in giving his opinion the fame day, the Lord Chief Baron 


ſaid, I am unwilling to give my opinion whether the 
King has a right to grant any thing in this kingdom un- 
der any fea} dut the great fea) of this his kingdom of Ire- 
land: but | confeſs J am inclined to think at preſent that 
he cannot.” | | | 

Mr. Baron Hamilton. I do not wiſh to reſort to any 
doctrine of our court, or Jaw of this country to ſupport 
my opinion; 1 found myſelf upon principles that muſt 
belong to every Government in the world— I he queſtion 
is, ſhall we fuſfer a proceſs to iſſue, where the Executive 
power of this Government may be put into reſtraint, | 
may ſay into priſon.— I beg to know, can fuch a proceed- 


ing as that be found in the hiſtory of mankind ?—tn any 
Government, however free, the moſt democratical that e- 


ver exiſted, even in France, notwithſtanding all their 
conſuſton, they hold the executive power jnviolable, Can 
any Government exiſt, if there be not an executive autho- 
rity to carry the Jaws into execution.—what will avai} all 
your Jaws it it be in the power of an individual to iſſue out 
proceſs and confine the executive authority. It is very 
well known that the acts of a Governor relate to every 
ane; what a monſtrous doctrine it would be, that every 
one of the individuals who fce} themſelves aggrieved or af- 


feed by the proceedings of a Governor, ſhould have a 


power each to bring an action; the Law of the country 
would become uſeleſs; no government could ſubfift if that 
grocedure prevailed. —'] he counſel for the plaintiff could 


. 
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not avow that the Governor could be ſued in his publię 
capacity, becauſe they refuſed to declare in what right he 
was ſued, - GN | 

My. Butler humbly conceived that the Lord Chief Ba- 
ron was miſtaken in a matter of fact, in cdnceiving that 
the warrant of attorney, which had been read, had any 
relation to this cauſe; it gives no authority to Mr. Dow- 
ling to ſue the Earl of Weſtmorland either in his politic 
or natural, capacity, and is not therefore any evidence, un- 
der hand and ſeal of the plaintiff, of this action being 
brought againſt Lord Weſtmorland as lord lieutenant, for 
an act of ſtate or otherwiſe. ; 

Lord Chief Baron. If - had done me the honor to at- 
tend to me, you would perceive my reaſon for noticing 
the letter of attorney, which though it does not author- 
ize an action againſt Jord Weſtmorland, yet in a great 
meaſure explains and gives a complexion to the whole 
tranſaQion ; upon the whole I am ſatisfied that this action is 
inſtituted againſt the lord lieutenantin his politic capacity. 
Court, Let the ſubpoena be quaſheeg. 


James N. Tandy, Eſq. ) The declaration in this caſe way 


| againſt. filed on the 15th day of Novem- 
The Right Hon. Arthur ber, 1792. lt is for cauſing to 
SSI. be printed and publiſhed an un- 


— -———-./ lawtu] and libellous publication 
and conſiſts of four counts. —firſt, an unlawful publication 
in the words and figures - ſecond an unlawful publication 
to the tenor.— third, a libellous publication in the words 
and figures, and fourth a libellous publication to the 
Tenor. — The publication complained of by the declara- 
tion was a proclamation purporting to be iſſued by the 
Lord Lieutenant and council of Ireland commanding the 
arreſt of the plaintiff and offering a reward for the ſame: 
in the declaration the proclamation is ſet forth in mannet 
following—** By the lord lieutenant” (meaning the right 
Hon. John Fane Earl of Weſtmorland of the kingdom of 
Great Britain commonly called but not of right the lieu- 
N | tenant 


r 
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tenant general and general governor) © and council” » 
(meaning the aſſembly of perſons commonly called but not 


of right the right hon. the privy counſel) of Ireland A 


proclamation. Veitmorland” meaning the * aforeſaid right 
honourable John Fane earl of Weitmorland of the king- 
dom of Great Britain) Whereas” &c, &c. 

The ground for ufing theſe expreſſions was, that the earl 
of Weltmorland received his appointment as lord lieute- 
nant of Irelan-] under the Great Seal of Great Britain, 
and that conſequently he was not legally lord lieutenant 
of Ireland, or ſuch a perſon as could receive the oath of 
a privy counſellor, 

On WeinefJay the 28th of November 1792 Mr. Frank- 
32 on behalf of the defendant, moved that the declaration 
filed in this cauſe might be taken off the file, or that ſuch 
parts thereof as alledge “ that the preſent chief governor 
of this kingdom is not fo of right, and that the preſent 
« privy counſel of this kingdom is not of right, the privy 
<< counſel thereof might be expunged ; and in caſe the 
court ſhould refuſe to take the declaration off the file, 
that the defendant might have time to plead until the next 
Term. 74 

Baron Power. This is a motion of courſe refer it to a 
Baron. _ 

- {ard Chief Baron, No. I will not refer it Iwill ex- 
punge the ſcandalous parts injIinter. Let the declara- 
tion be read. | 


The Declaration was hereupon read.” 


Atr. Barren Power. I concur with the Chief Baron —<[ 
will .expunge the ſcandal inftantly —thoſe paſſages are 
prolix, impertinent and ſcandatous—1 do not ſtop here; 
thoſe who ſigned the declaration ſhould be puniſhed. 

Lord Chief Baren. Who ſigned the deelaration ? 

Mr. Kemmis, the agent for the defendant, read the 
names Simon Butler and Thomas Addis Emmet.” as 
moſe fizned to the declaration. | 

Lord Chief Baron. who is attorney for the plaintiff? 

He was anſwered that the attorney was Matthew Dow- 
leg 

Mr. Butler. It was not my intention to trouble the 
court this day, after what I heard from the court on 


Nlonday —after what ] have heard this day from the 
bench 


("*$ 


bench—after what has paſſed this dav in the Ccurt of 
common pleas, where though I could not offer my ſenti- 
ments on behalf of my client, on acccunt of the motion 
having been made on the part of his Majeſly, vet where 
I had the ſatisfaction of hearing every thing ſaid and ur- 
ged on behalf of the plaintiff that could be ſaid or ur- 
ged—l ſay, my lord, that after the very decidea opinion 
of the courts, I ſhould merely have entered my proteſt to 
the order ſought for by the defendant—but as a threat has 

been thrown out ſrom the bench againſt thoſe who have 
| ſigned the declaration, it becomes my duty to enter at 
large into the motion, and ſhew to the ſatisſaction of 
every honeſt and unprejudiced mind, that the parts ſought, 
to be expunged frem the declaration are net prolix 
ſcandalous or impertinent, but relevant and neceflary 
to the plaintiff 's Caſe. | 

Lord Chief Baron. What threat has been thrown out? 
] know of none. Db 
Baron Power. You intirely miſunderſtand the court 
—] did not allude to the gentlemen of the bar who ſign- 


ed the declaration—I alluded to the Attorney whete 


name appeared to the declaration. 

Mr. Butler. J am happy to hear that the court did 
not allude to or mean to cenſure the gentlemen of the 
bar who ſigned the declaration but as the court is pleaſed 
to ſay that they alluded to the attorney, Mr. Dewlinę, 
who ſigned the declaration as attorney for the plaintiff. 
J requeſt to be heard a few words. Mr. Dewling'is merely 
3 acts by the direction and is under the cortroul 
of counſe]—the warrant of attorney which the court has 


before them, directs that he ſhould act under the direction 


and be ſubject to the controul of counſel—having inforn:= 
ed your Jordſhips what the duty of Mr. Dowling is, I 
will now inform you, that he has performed it—and in 
no reſpect exceeded it—every act done by him in this 
cauſe has been by the direction and from the advice and 
under the controul of counſel, —He has. not in any 
reſpect acted from himſelf or independant of the ad- 
vice and even direction of Counſel—He 1s nct reſponſible, 
he has only performed his duty—lf there has been any im- 
propriety, the counſel are to be blame d If any cenſute is 
to fall, let it fall upon the counſel ; and if any puniſh- 

. ment 
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ment is: to be in inflicted, let it be received by the counſel 
—[ make this declaration publicly as one of the counſel, 
and if I had not, I would be aſhamed ever to raiſe my voice 
again in this or any other court. | 

Mr. Butler was followed by Mr. Emmet, who, as one 
of the counſel] declared his reſponſibility, and that Mr: 
Dowling, throughout the buſineſs, acted merely as attor- 
ney and under the expreſs direction of coupe]. 73 

Card (hie Baron. I am not decided in my mind as to 
the courſe which ought to be taken by the Court on this 
occaſion -e will conſider of it, and do what thall appear 
to be proper, 2 pe ee 

Mr. Butler. It is then my duty to enter at large into 
the cauſe and ſhew to the court, that the words in queſtion 
are not prol x, ſcandalous, or impertinent, but that on th? 
contrary they are relevant to and very material for the 
plaintiff's caſe. | | 

Lord Chief Baron. — Vou ate certainly at liberty to ſa- 
tisfy the court, if you can, as to the relevancy of the words; 
but in ſo doing, 1 muſt inform you, that the court will 
not ſuffer you to queſtion the legality of the lord lieuten- 
ant's patent—that point ſhall not again be argued in this 
Court. 5 | 

Mr. Butler. They ſeek to expunge the words “ com- 
monly called but not of right“ - Before J ſhew the rele- 
vancy, | will ſhew the truth of the words—l will flew that 
the Earl of Weſtmorland is not of right the lord lieutenant 
of Ireland, and that the privy —— are not of right the 
privy council of Ireland. | | 

Lord Chief Barcn. I will not ſuffer that matter to be argu- 
ed; I have already told you ſo—Il repeat it—From the fer- 
ment of the Public mind, I do not know whether I ſhall fit 
another year upon this bench; but were this the laſt time 
of my fitting here, I would reſiſt every attempt to ſhew that 


there is no legal executive power in the country. | 


Baron Hamilton. This may poſſibly be the laſt year of 
my life, but were it the laſt moment of my life, I would not 
f::ffer any man to argue that there is no legal executive 


power in the country 


Mr Butler. I did hope that I ſhould have been per- 
mited to argue the caſe of my client in ſuch manner as to 


ms fee med moſt adviſeable—I recollect the conduct of _ 


( 3" ) 
firft advocate of Englaud, when directed by the majority 


of the Houſe ef Commons to confine his argument on be- 
half of his clients to certain points; Mr. Erſkine declared, 
thatin the argument of his client's caſe, he would not be 
dictated 30 by any power, and that unleſs he was permit- 
ted to argue the caſe of his clients in ſuch manner as he 
thought moſt for the benefit of his clients, he would not 
make any argument.—I will follow ſo great an example, 
and declare to this court and to the nation that, as I am 

not permitted to argue the cauſe of my client in ſuch man- 
ner as | think moſt for his benefit, I will fit down. 

Lord Chief Baron. I am far from dictating to any gentle 
man the manner of laying his client's caſe before the court 
—it is not my nature—and it never was my practice 
but I muſt again declare, that I will not ſuffer any per- 
ſon to argue that there is no legal chief governor in this 
country. 

Court—Let the words be expunged and letthe defendant 
have time to plead until the Erſt day of next term. 


James N. Tandy Eſq.y This is an action for printing 
againſt and publiſhing and cauſing to be 
Timothy Dyton and printed and publiſhed an unlaw- 
St. Geo. O' Kelly, Eſqrs. ful and libelous publication, and 
contains four counts ſimilar to 

thoſe in the laſt mentioned action. 

Mr. Frankland ,on behalf of the deſendants, moved the 
court for liberty to withrdaw the plea filed by the defend- 
ants, and that the deelaration might be taken off the file, or 
that thoſe parts thereof wherein it is alledged that the pre- 
ſent Chief Governor of this kingdom is not ſo of right and 
that the preſent privy council of this kingdom is not of 
right the privy council thereof might be expun 

Counſel on behalf of M. Tandy were ſilent. 

Court—Let the defendants have liberty to withdraw the 

plea, and let the words be expunged, and let the defendants 


have time to plead to the firſt day of next term. 
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James N. Tandy Eſq.Y This is anaction for falſe impri- 


againſt / ſonment on the 22d. of February 

The Right Hon. John > and 5th of May 1792. 7 
Foſter Mr. Frankland, on behalf of 

-——- the defendant, moved the court for 
time to plead until the next term: : 
Ar. Frankland ſaid, that no tryal would be thereby loſt, 
as the defendant would juſtity under an order of the houſe 
of demmons. | 
| Counſel for the plaintiff were filent. 
Court. Let defendant have time to plead until firſt day of 
next term $0) 


Gommon Pleas. 


. , - Wedneſday 28th November, 1792. 4 
James N. Tandy Eſq.) 1 is an action for cauſing 
Plaintiff to be printed and publiſhed 
The Kight Hon. John = unlawful and libellous publi- 
Lord Baron Fitzgibbon | cation, and contains four Counts 
Defendant: ] fimilar to thoſe contained in the 
declaration againſt Mr, Wolfe. 

Mr. Attorney General, on behalf of his aje//v, moved 
that the writ of ſummons might be ſuperſeded, and that 
the Declaration might be taken off the file, or that, 
ſuch parts thereof as alledge that the preſent Chicf Gover- 
nor of this Kingdom is not ſo of right, and that the prefe nt 
privy Council of this Kingdom is not of right the privy 
Council thereof, might be cxpunged. + 
Mr. Attorney General ſaid, it was not only Competent to 

him, as Attorney General, to inform the Court of aay. 
matter, but, in particular Caſes, it was Competent to any 
man to give ſuch information to the Judges, as amiclis c- 
rig. He had a right to do ſo, as amuus Curie, when any 
Indecency, Immorality or matter injurious, to the ſtate, 
appeared upon the Record of the Court, in order that fuch 
matter ſhould be expunged. The Declaration or Bill 
which had been put upon tie file of the Court by the plain- 
tiff againſt the defendant, and the writ of ſummons which 
iſſued thereupon, he confidered ſeditious in tendency, ſcan- 
dalous to the ſtate, and inſulting to the Court is ſaid 
that the Lord Lieutenant of Ireland was not Lord Lieu- 
tenant of right, that the privy Council of Ireland is not 
privy Council of right, This is not leſs than —_——_— 
| . that 
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that there was no Government in the Country. He triifted 
that the Court would immediately, peremptorily and une- 
quivocally decide upon the motion he had made, that the 
dangerous and abſurd- idea, of the Country being without 
a Government, might not for a moment go abroad to de- 
ceive and to miſlead the people. If the ſuggeſſton was true, 
the Court had no juriſdiction, the Judges had no authori- 
ty to act under. The Council who drew the Bill and 
adviſed the meaſure, were not, he preſumed; apprized how 
lords lieutenants were appointed. They were, and had been 
for ſix hundred years paſt, appointed by the King's will, 
made known under the great feat of England annexed to 
Letters patent; when he arrives in this country, the ſword 
of ſtate is delivered into his hands; in the prefence of the 
Council, by thoſe who preceded him in office, and he takes 
the uſual Oaths — This is the only legal mode of appoint- 
ing. a Lord Lieutenant FEE 
Mr. Jiſlice Hellen, coincided with the Attorney General 
that the Court ſhould immediately decide upon the queſtion. 
The ſuggeftion that the Earl of Weſtmorland was not 
Lord Lieutenant of Ireland of right, and the Privy Coun- 
eil privy Council of right, he conſidered a poſition fraught. 
with the moſt dangerous Conſequences. 


F 


P * 


The Chief Fuſtice inquired if any Counſel attended on the 
part of the plaintiff. . | 

Mr. Mc: Wally anſwered, that he and Mr. Emmet were 
of Counſel for the plaintiff Mr. Tandy ; That he was not 
unprepared as to the queſtion hereafter to come before the _ 
Court, if the defendant thought proper to juſtify by plea 
or by Evidence, for he had — Tor the queſtion, and 
prepared himſelf with ſedulous induſtry ; but he thought it 
would be imprudent in him at this early ftage of the pro- 
ceedings againſt the Defendant to communicate the princi- 
ples and grounds upon which he propoſed hereafter to Con- 
tend, that the appointment of the Earl of Weſtmorland to 
the Office of Lord Lieutenant was not legal, but, on the 
contrary, inconſiſtent with the Conſtitution of this 
Country. 

He obſerved that Attorney General had come forward as 
an amicus cuia this was the firſt time he had ever ſeen an 
«11/545 curiæ come forward to make a motion with a Brief 
'n bis hand, and that Brief marked with a ſee—an amicus 
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crriæ was authorized to inform the Court of matter of Law 
if the Court was in Error, but until this day he had never 

heard an amicus curiæ attempt to argue as council for a 
party upon motion—Here— | 1 
Mr. ſuſtice Hellen interrupted Mr. Me. Nally who, his 
Lordſhip ſaid, muſthave miſunderſtood the Attorney Ge- 
neral; for the Attorney General had not ſtated that he had 
appeared as an amicus curiæ but that an amicus curiæ 
might with propriety give the ſame Information to the 
Court as he was going to give in his character of Attorney 
General. v2 | | 
Mr. Mc. Nally aſſured the Court that he had not the 
N intention to miſtate what had fallen from his Ma- 
jeſty's leading Counſel; a Gentleman for whoſe learning 
and abilities he had the higheſt reſpect; but he was led in- 
to the miſtake by a very extraordinary ſignature which ap- 
peared at the bottom of the Notice ſerved upon his Cli- 
ent. The whole Cafe before the Court was extraordinary 
and novel, but perhaps the fignature to the notice v as the 
moſt extraordinary and novel that ever appeared in Court. 
The Notice was ſigned “ Thomas Kemmis, Attorney to 
his Majeſty.” now if Thomas Kemmis was attorney to his 
- Majeſty, in what ſituation was the Right Hon. Arthur 
Wolfe? were there two Attorney Generals—Attorney 
General Wolfe and Attorney General Kemmis ? or did 
Mr. Attorney General Wolfe ſlide out of his place pre 
tempore, for the purpoſe of letting Mr. Thomas Kemmis - 
lip in pro tempore, and act as Attorney General in the 
actions pending againſt the Privy Counſellors who cauſed 
the advertiſement in queſtion to be publiſhed ? If that was 
the Caſe, he was warranted in ſuppoſing that the Right 
Hon. Arthur Wolfe was acting ſolely in the fituation 
of an amicus curie, | | 
Mr. Mc. Nally then argued, that the notice was bad— 
It was bad as being too general. It called upon the 
Court to expunge certain words, but it did , not ſtate any 
Cauſe for expunging thoſe words—it did not ſtate that 
thoſe words were ſuperfluous, impertinent or ſcandalous ; 
whereas i it ſhould have ſpeciffally ſtated at leaſt one of 
thoſe cauſes; whether the words complained of deſerved 


the epithets applied to them, he truſted the Court would 
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hot now determine, but grant a conditional order that the 
plantiff's Counſel might ſhew Cauſe why they ſhould not 
be expunged. | 


Mr. Solicitor General- and Mr. Prime Serjeant ſaid a 


few words each to the queſtion, in which they followed 
Mr. Attorney General, in ſtigmatizing the words ex- 

cepted to, as being in their tendency ſeditious and ſcan- 

dalous. They applied to the court that the Sheriff ſhould 


inſtantly return the writ of ſummons ; which being; together 
with the declaration or bill, brought into court; and the 


words complained of read by the officer, the Attorney 
General, having made a few further obſervations on the 
pernicious effects of the words * but not of right,” 
called on the court inſtantly to ſuperſede the writ and 
expunge the words from the declaration; and not merely 
grant a conditional order. | by ; | 
The Court, thereupon, called on Mr. Tandy's counſel 
to ſhew cauſe inſtanter why the writ of ſummons ſhould 
not be ſuperſeded, and the words „ but not of right” 
expunged ſrom the declaration or bill, ; 


Mr. Emmetg hoped the coutt would only grant a con- 


ditional or der, when he aſſured them, that he himſelf was 
then exceedingly indifpoſed; and utterly unable to do 
his client juſtice, and when he further informed them; 
that, in conſequence of the motion being made on behalf 
of his Majeſty, Mr. Tandy was deprived of the benefit 


of Mx. Butler's aſſiſtance, who as king's counſel, conceiy-" 


ed himſelf precluded from opening his mouth, until he 


could obtain a licence, The court expreſſing their 
reſolution to determine the queſtion without further delay; 
Mr. Emmet proceeded. 


He acknowledged that he had figned the declaration or 


bill on which the writ of ſummons was grounded. T his 


be thought it neceſſary to ſay in conſequence of the many 


charges of ſcandal and ſedition that had been thrown out 
_ againſt that declaration or bill. If the allegation which 
denied the authotity. of the lord lieutenant was ſeditious, 
who was anſwerable for that fedition; but thoſe who drag- 
ged it from out of the peaceful obfcurity of a record of 
the court and forced it into public attention? If any 
of the evil conſequences mentioned by the Attorney Ge. 
usral were likely d enfue from fuch a difeufion they muſt 
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principle ef Engliſh Supremacy, from which the abuſe 


(96) 


be imputed—not to the plaintiff's counſel who had in- 
ſerted the allegation in law pleadings, which few or none 
would ever ſee, and where it was material to their clients 
action. But to the officious officers of the crown, who had 

iven publicity to the aſſertion, they were unable to re- 
| hg who had ſelected it for argument in a crowded 
court; and by premature motions rendered the diſcuſſion 
neceſſary, It would have been wiſer in them ſilently to 
correct the error in the viceroy's appointment ; than to 
ſhew a pertinacious attachment to an abuſe, after the 


— 


has grown, had been. abandoned. Or if there be no 
ſuch error, why do they not juſtify and bring the queſ- 
tion forward on a ſolemn argument on the pleadings 
rather than endeayour to cruſh it by the ſummary mode 
of motion. Having purſued theſe obſervations to ſome 
length, he inſiſted on it as a rule of law, that the court 
would never expunge any matter from a declaration or 
bill, however ſcandalous or ſeditious it might be, if it 
was neceſlary to the plaintiff's cauſe of action, or if it 
went in aggravation of damages —apply that rule here 
—Suppoſe the proclamation cemplained of to be in its 
nature and tendency ſuch as a legal chief governor and 
privy council would have been well warranted in iſſuing, 
yet ſurely it would in itſelf be ſufficient to give the 
plaintiff a right of Action, if it were iſſued by perſons 
having no authority ſo to do, and who had accroached to 
themſelves nothing leſs than a ſovereignty which did not 
belong to them, and aſſumed the place of the executive 
power. If the proclamation was in itſelf illegal and in- 
ſufficient to reſiſt an action, yet even there it would 
exceedingly increaſe the injury, and would go in aggra- 
vation of damages that ſuch an illegal proclamationwas iſ- 

ſued by ſuch perſons as he had already deſcribed | 
There was another reaſon why the court ought not 
to expunge the words excepted to; they would never make 
any alteratio nin any part of a ſuitors pleadings that might 
lay them open to a demurrer. He did not abſolutely 
ſay that was the caſe here; but it certainly was a matter 
of ſome doubt whether if thoſe words were expunged 
the defendant might not demur to the declaration or 
bill ; and he truſted the court would not comply with 
| the 


< 
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the motion until they. were aſcertained that that could not 


be the caſe, | 

In arguing on this motion he had hitherto taken it for 
granted, that lord Weſtmorland was not of right the lord 
lieutenant of Ireland. It was no more than the truth. 
— The counſel for the crown, in order to excite the pride 
and prejudices ef the court, had ſaid that the plaintiff's 
counſel denied its juriſdiction in certain caſes, in as much 
as certain of its proceſſes were ſigned by the lord lieute- 
nant, He would be exceedingly ſorry that the juriſ- 
diction of that court was neceſſarily connected with the 
mode of the viceroys appointment—his acts with regard 
to that court were meiely miniſterial ; but even if he ſaid 
that the power of the court ceaſed for the preſent, in 
conſequence of the illegal appointment of the viceroy, 
he did not argue againſt its juriſdiction in the abſtract, and 
he only urged an additional motive for correcting the ille- 
gality. it ought not to offend the court even if he did 
aſſert an occaſional ſuſpenſion of its juriſdiction in certain 
caſes. All the courts of Weſtminſter Hall afferted the 
ſame thing of themſelves in every caſe at the revolution; 
for when it was declared that King James had abdicated, 
they all ſhut, and continued ſo until the vacant Threne 
was filled by the appointment of William. 

The Attorney General had almoſt confcfled, that the 
objection againſt Lord Weſtmorland's appointment was ir- 
refiſtible from his mode of anſwering it. He had ſaid that 
the patent under the great ſeal of England was only a de- 


claration of the King's will—that is, tacitly Confeſſing 


that it was not competent to do more than barely declare 
the King's will—but if ſuch a geclaration'only was ſufficient, 


that was done by the order to be ſwern in that every lord 


lieutenant brings over under the fign manual; or why was 
he not appointed merely by delivering to him the ſword of 
ſtate ?—the reaſon is, becauſe, to the appointment of a 
Governor, not only a declaration of the King's will is ne- 
ceſſary, but alſo a delegation of power by a ſufficient and 
legal inſtrument giving him a right to exerciſe authority, 
But no power belonging to the independent King of Ire- 
land can be delegated by an inſtrument that derives 
all its validity from the authority of the King of 2 

„ ; and 
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gland. The great ſeal of England cannot conftitute 
an officer to act under the authority of the King of Ire- 
land. 8 4-20 Wooten P's 
The Attorney General had argued a good deal on all 
lord Lieutenanis having been ſo appointed for upwards of 
ſix hundred years. The argument is not fair ;—many a- 
buſes crept into this country for the laſt ſix hundred years, 
becauſe its conſtitutional connection with England was 
but little known or attended to. If that had not been 
the caſe, there would have been no neceflity for the revo- 
lution in 1782. Since that time it might be fairly aſſert- 
ed that there has not been a legally appointed Chief Go- 
vernor in Ireland, But wherefore was this abuſe ſuffer- 
ed to remain after the other abuſes aboliſhed by that 
revolution, or wherefore was it ſo obſtinately contended 
for at preſent, if it was not retained for fome evil purpoſe ? 
Mr. Emmet concluded by hoping the Court would not do fo 
great an injuſtice to the plaintiff as to expunge from his 
declaration or bill that which was true and which was alſo 
material to his action. | 
The Chief Juſtice aſked My. M*Nally whether heintend- | 
ed to offer any thing further againſt the motion. 6 
Mr. Mc. Nally ſaid he was certainly fully prepared to 
prove before his country, that the great ſeal of England 
was incompetent to appoint any legal juriſdiction or 
office of ſtate in Ireland; which, ſince the revolution at 
1782, could not be conſidered as bound by any delegated 
power from the Crown of Great Britain. Whenever the 
authority of Ireland came to be queſtioned, whether in the 
Commons Pleas, the King's Bench, or before parliament, ' 
He hadmo- doubt of being able to ſhew from conſtitutio nal 
principles, illuſtrated by facred authorities, that letters pa- 
tent under the Great Seal of Great Britain were inefficient 
and inoperative in Ireland —He had determined not to 
ſpeak to this queſtion till it came in a more ſolemn man- 
ner before the court by the pleading of the defendant, but 
as the point had been broken by the motion before the 
court, he would make one obſervation which he conſidered 
df weight—it was this. In 1582 it became a queſtion in 
What manner the royal aſſent ſhould be given to bills, the 
Ning of Ireland being reſident in Great Britain, and a bill 
was brought into ths Irjſh Commons, he believed by Mr. 
e FPaelverten 


ws 2 


Yelverton, now Lord Chief Baron, to adjuſt that very 


ſerious. point, By this Bill it was enacted, that all Bills, 
in order to receive the royal aſſent, ſhould be tranſmitted 
to England under the Great Seai of Ireland, and having 
received the royal aſſent there, be returned under the 
Great Seal of England into Ireland. Now, ſaid Mr. 
M*«Nally, if, in the opinion of the Legiſlature of Ireland, 
the Great Seal of England had recognition in Ireland, 
why enact a Statute to give it recognition in any parti- 
eular inftance? This a& he ſaid might be conſidered as 
an exception, ſtrengthening the general and great conſti- 
tutional poſition then before the Court, that the Great 
Seal of England was not recognized in this independant 
country, | 

Mr. Attorney General aſſured the court that it was not 
the intention of the Chancellor to delay the trial; but 
that his Lordſhip would take defence with all poſſible 
expedition. 

Lord Carleton. This writ of ſummons having been 
returned, and an atteſted copy of the Declaration or Bill 
having been produced, the proceedings are before the 
court, and they have judicial knowledge of the excepti- 
onable parts. - 

The queſtion is narrowed by what has fallen from the 
plaintiff's counſel; they deny that the Lord Lieutenant 
has legal authority, and the court ought not to entertain 
a doubt for a moment of its duty to ſatisfy the public that 


there is a legal government in the country. The manner 


in which the queſtion has been diſcuſſed forces the court 
to this declaration, for if the argumenis of counſel be juſt, 
there neither is, nor has been for ages paſt, a — 
government in Ireland. * 

It is true as has been ſtated by one of the plaintiff's 
counſel, that, if ſcandalous matter inſerted in the decla- 
ration or bill be relevant, and has a tendency to encreaſæ 
damages, the court will not expunge it merely becauſe it 
is ſcandalous matter; but that is not the caſe here. —It 
is not relevant to, or material for the plaintiff's caſe, and 
therefore the inſertion of it was not neceſſary. . 

The court will take notice that Lord Weſtmoreland is 
legal} y Lord Lieutenant of Ireland. 27 

— The 
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The court of Exchequer has decided fo, and the pub- 
lic good requires that we ſhould decide fo. 

We are bound to know the privy council and its pow- 
ers, we are bound to know it as a privy council by 
right. | 

Sh objection was once made in the court of Common 
Pleas, in a caſe wherein Baron Power was the plaintiff, 
that it did not appear upon the record that he was one of 
the King's Judges; but we were bound to take notice 
Judicially, that he was one of the King's Judges; and ſo 
we are bound to take notice judicially, that the Earl of 
Weſtmoreland is Lord Lieutenant of Ireland, and that 
the privy council are the privy council of Ireland. 

The inſertion, as I have before ſaid, was not neceſſary. 
If the publication complained of by the plaintiff be a libel, 
that will be matter for further inveſtigation. The autho- 
rity from whence it iſſued muſt either be ſhewn in a plea 
of juſtification or in evidence upon a trial, and, if the 
queſtion can poſſibly be agitated, then will be the plain- 
tiff's time to controvert it. 5 8 
The writ of ſummons has been returned, and is now 
in ccurt; though it bears the ſignature of the Chief 
| Juſtice, it never undergoes, but iflues without bis 

inſpect ion. „ | 3 ; 
If any evil conſequences enſue from this diſcuſſion, 
they muſt be imputed to the plaintiff, and thoſe concern- 
ed for him, who inſerted the exceptionable words in the 
pleadings, and not to the Officers of the Crown, whq 
brought forward the motion. 
The other three Juſtices coincided with the Chief, 
+; Wee > OS or | 
_ Ordered, f 

That the Writ of Summons be quafhed, and the words 
which alledge or queſtion that John Earl of Weſtmoreland, 
is not of right Lord Lieutenant of Ireland, or that the 
Privy Council of Ireland, is not the Privy Council thereof, 
wherever they occur in the declaration ar Bill, be forthwith 
expunged by the proper officer, the ſame being ſcandalous and 


impertinent. 


IN I 8. 
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By the LORD LIEUTENANT aud COUNCIL of 


IRELAND, -:- 
A PROCLAMATION 


WESTMORLAND, 


HEREAS the Serjeant at Arms of the Honourable 
| Houſe of Commons, being called before the ſaid 

Houſe on Wedneſday the T wenty-ſecond Day of Februa- 
ry Inſtant, he informed the ſaid Houſe, that he had diſ- 


patched Three of dhe meſſengers attending ſaid Houſe, to 


execute the order for taking into his Cuſtody James Nap- 
per T andy, one of whom being brought to the Bar, inform- 
ed the Houſe, that he went to the Dwelling-houſe of James 
Tandy in Chancery Jane, where he arreſted the ſaid James 
Napper Tandy, and ſhewed him the Warrant, and his 
Authority ; that the ſaid James Napper Tandy went into 
a Parlour, as if for his Hat, but ſhut the door, and made 
his Eſcape, as he ſuppoſed through a Window, 

AND whereas on the Tame Day, it was reſolved by the 
Houſes of Commons, that the ſaid James Napper Tandy 
having been arreſted by a warrant of Mr, Speaker, iſſued 
by the Order of the ſaid Hauſe and having made his Ef- 
cape from the Officer of ſaid Houſe who, arreſted him, has 


been guilty of a groſs Violation of the Privileges of the 
ſaid Houſe, | 


AND-whereas'an humble Addreſs hath been preſented 
uato us, by the Knights, Citizens and Burgeſſes, in Par- 
liament aſſembled, that we would be graciouſly pleaſed 
to iſſue our Proclamation for apprehending the ſaid 
James Napper Tandy, with a Promiſe of Reward for the 
ſame, 9 

NOW we, the Lora Lieutenant and Council, have 
thought fit to iſſue this eur Proclamation, hereby requir- 
ing and commanding all Perſons whatſoever to S ſcover and 
apprehend, or cauſe the ſaid James Napper Tandy to be 
diſcovered and apprehended, and carry him before ſome 
of our Juſtices of the Peace, or Chief Magiſtrates of the 
County, town, or Place where he ſhall be apprehended, 
who are reſpectively required to ſecure the ſaid James 
Napper Tandy fo apprehended, and thereof to give ſpeed 
notice to the Right Honourable the Speaker of the Houſ: 
at commons, the Serjeant at Arms attending the ſaid Hoaſe, 
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| and to the Clerk af the Council, to the end he may be 
forthcoming to be dealt withal, and proceeded againſt 
according to Law. | 

AND for the Prevention of the Eſcape of the faid 
James Napper Tandy into Parts beyond the Seas, we do 
require and command all Officers of the Cuſtoms, and 
other Officers and Subjects of and in the reſpective Ports 
and Maririme Towns, and Places within the Kingdom of 
Ireland, that they and every of them in their refpective 
Places and Stations within the ſaid Kingdom, be careful 
and diligent in the Examination of all Perſons that ſhall 
paſs, or endeav o pafs beyond the Seas; and if they 
Mall diſcover the ſaid James Napper Tandy, then to 
cauſe him to be apprehended and fecured, and to give 
Notice thereof as aforeſaid. '- 

AND we do hereby ſtrictly Charge and Command all 
Perſons, as they will anſwer the contrary at their Perils, 
that they do not any ways conceal, but to difcover him, 
the faid James Napper Tandy, to the End he may be 
ſecured ; and for the Encouragement of all Perſons to be 
. diligent and careful in endeavouring to diſcover and appre- 
bend the faid James Napper Tandy, we do hereby further 
declare, that whofoever ſhall diſcover and apprehend him, 
the faid James Napper Tandy, and ſhall bring him before 
fome Juſtice of the Peace, or Chief Magiſtrate as afore- 
faid, ſhall have and receive as a Reward for the diſcovering, 
apprebending and bringing him, the faid James Napper 
Tandy, before ſuch Juſtice of the Peace, or Chief Ma- 
giſtrate as aforeſaid, the Sum of FIFTY POUNDS. 


Given at the Council Chamber in Dublin, the 
23d Day of February, 1792. | 


Fitz-Gibbon, C. John Foſter. J. Parnell. Henry King, 
William Conyngham. James Cuff. J. Monck Maſon. 
R. Hobart. Arthur Wolfe. ames Fitzgerald. 
Geo. Warde, | 5 


GOD Save the KING. . 
SOCIETY 
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SOCIETY OF UNITED IRISHMEN. 


| - FRIDAY, MARCH 30, 179 2. 
The Hon. SIMON BUTLER in the Chair. 
The following Letter was read from the Chair. 


My dear Sir, | 


I HAVE to requeſt that you will be fo good as to lay the 
following circumſtances before the Society of United Iriſh, 
men, as the Cauſe of my Abſence from that moſt reſpe&- 
able Body. „ 


On the the 22d Day. of Feb. laſt a Complaint having been 


made to the Houſe of Commons by one of its Members, 
of a Breach of Privilege committed by me, the Houſe, 
without ſummoning me to anſwer the complaint, ordered 
that J ſhould be immediately taken into Cuſtody of the 


Serjeant at Arms, and brought forthwith to the Bar of 


the Houſe. The Serjeant at Arms informed the Houſe, 
that he had diſpatched three of the Meſſengers attending 
the ouſe to execute the Order for taking me into his 
cuſtody ; one of whom being brought to the Bar, inform- 
ed the Houſe, that he went to the Houſe of Mr. James 
Tandy, in Chancery-lane, where he arreſted me, and 


ſhewed me the Warrant and his Authority; that TI went 


into a Parluur, as if for my Hat, but ſhut the Door, 
and made my eſcape, as he ſuppoſed, through a window. 
The Houſe then reſolved, that I, having been arreſted 
-by a Warrant from Mr. Speaker, iſſued by the Order 
of the Houſe, and having made my eſcape from the 
Officer of the Houſe who arreſted me, was guilty of a 
groſs violation of the privileges of the Houſe, and 
reſolved, that an humble Addreſs be preſented to the 
Lord Lieutenant, that he would be gracioully pleaſed to 
direct, that a Proclamation might iſſue for apprehending 
me, with a Promiſe of Reward for the ſame, and oy 
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faid Addreſs be forthwith preſented to the Lord Lieute- 
nant' by ſuch Members of the Houſe as were of his 
Majefty's Moſt Hon. Privy Council, The Addreſs 
having been accordingly preſented by the Houſe to the 
Lord Lieutenant, a Proclamation was inſtantly iſſued by 


the Lord Lieutenant and Council for apprehending me, 
with a Promife of Reward for the ſame. The Procla- 


mation recites the Information given to the Houſe by 


the Serjeant at Arms and Meſſenger, and the Reſolution 
of the Houſe ſubſequent to the ſame, but does not ſet 
forth the original Complaint, or the immediate Order 
in conſequence thereof; but direAs the Perſon who © 
ſhould apprehend me, to carry me before ſome of tfie 
Juſtices of the Peace, or Chief Magiftrates of the County, 
Town, or Place where I ſhould be apprehended, who 
are reſpeQively required to ſecure me, and thereof give 
ſpeedy notice to the Speaker of the Houſe, the Serjeant 
at Arms attending ſaid Houſe, and to the Clerk of the 
Council, to the end that I might be forthcoming to be 
dealt with or proceeded In according to Law; and 
ſor pre vention of my eſcape into parts beyond Seas, it 
commands all Officers of the Cuſtoms, and other Officers 
and Subjects, of and in the reſpective Ports and maritime 
Towns and Places within the Kingdom, to be careful and 
diligent in the Examination of all Perfons that ſhall paſs 
or endeavour to paſs beyond the Seas; and it alſo ſtrictly 


commands all Perſons, as they will anſwer the contrary 


at their Perils, not any ways to conceal, but to diſcover 
me, to the End that I may be ſecured. 


J have the Honour to be, 
Dear Sir, 
| Very truly and fincerely yours, 
March 26, 1792. JAMES NAPPER TANDY: 
P. S. Iencloſe you the Proclamation and Votes. | 


To the Hon. Simon Butler, Preſident 
of the Society of United Iri/hmen. 


The 


WW 


The ſoregoing Letter vas ordered to be entered on the 
Journals of the Society. 


— . — oo 


Reſolved, unanimouſly, That the Power aſſumed by 
the Houſc of Commons to order the Serjeant at Arms 
to take into Cuſtody a Subject of this Realm, not a 
Member of, that Houſe, upon a complaint made by one 
of its Members of a Breach of Privilege, without ſum- 
moning the Party complained of, to anſwer the Com. 
plaint, is unwarranted by the Laws of the Land. 


Reſolved, unanimouſly, That the Proclamation iſſued 
in this Caſe is not- warranted by Law. 


Reſolved, "unanimouſly, That the Liberty of the 
Subject is violated in the perſon of Mr. Tandy, that 
his cauſe muſt now be conſidered as that of the Public, 
and brought forward to receive a jndicial Deciſion. 


Reſolved, unanimouſly, That a Committee of Secrecy 
be appointed to carry the laſt mentioned Reſolution into 
Effect, and impowered to draw upon the Treaſurer for 
ſuch Sums as it may require for that Purpoſe. 


Signed by Order, 
THEO. WOLFE TONE, Pro See. 
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